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QUESTIONS PRESENTED 


1. Can appellant, who was served with charges which 
comply with the Veterans’ Preference Act and who an¬ 
swered such charges but nevertheless was discharged, apply 
to the courts for relief without first exhausting his adminis¬ 
trative remedies? 

2. Does an allegation that the person who discharged him 
■was biased and prejudiced state a cause of action? 

3. Are the charges involved in the instant cases suffi¬ 
ciently specific to comply with the provisions of Section 14 
of the Veterans’ Preference Act? 

4. Where appellant’s complaints were dismissed by the 
District Court for failure to state a cause of action, can 
appellant now contend for the first time that he did not 
receive the “reasons” for his discharge and if he can, did 
he receive the “reasons” when he was notified that he was 
being discharged because the “charges are sustained”? 

5. Where the record reveals that the evidence was con¬ 
sidered by the proper official who discharged appellant, can 
he be heard to complain that it was not? 
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COUNTERSTATEMENT OF THE CASE 

This is an appeal from orders granting motions to dis¬ 
miss the complaints filed in the instant cases. Prior to 
September 19,1952, appellant was employed as an attorney 
adviser with the Federal National Mortgage Association, 
which is a corporate agency of the United States, at a salary 
of over $9000.00 per year. On July 14, 1952, he was served 
with a statement of charges which constituted notice of 
proposed adverse action in accordance with Section 14 of 


(l) 


2 


the Veterans’ Preference Act; the proposed adverse action 
being his discharge. 1 (R. 28, R. 45-47, J. A. 5A, J. A. 16A- 
19A). On July 24,1952, appellant delivered a letter to Mr. 
Baughman, the president of the Federal National Mortgage 
Association, in which he objected to the specificity of the 
charges and requested a new’ statement of charges. He fur¬ 
ther requested that Mr. Baughman disqualify himself from 
sitting in judgment. (J. A. 46A-59A, R. 109-125). Mr. 
Baughman replied, stating that the charges were specifically 
detailed and that he would not disqualify himself. (J. A. 
59A, R. 126). 

The time for appellant to ansvrer was extended to Sep¬ 
tember 9, 1952 (J. A. 60A). On that date, appellant filed a 
fifty-nine page affidavit (J. A. 19A-45A, R. 48-108) with 
exhibits attached (R. 143-169) in which he denied, explained 
and admitted the charges. His answer wras given careful 
consideration. However, the charges w r ere sustained and 
appellant was discharged at the close of business on Sep¬ 
tember 19,1952 (J. A. 60A). 

On December 22, 1952, appellant filed an amended com¬ 
plaint 2 in the United States District Court for the District 
of Columbia (J. A. 5A-9A, R. 28-32). He named J. Stanley 
Baughman, president of the Federal National Mortgage 
Association as defendant. 

In the first portion of this complaint it w T as alleged that 
appellant was a disabled veteran and that on July 14, 1952, 
he was served with a statement charging improper conduct 
which had been signed by J. S. Baughman. It was further 
alleged that the charges did not comply with Section 14 of 
the Veterans’ Preference Act of 1944 (5 U. S. C. 863) in that 
the charges failed to inform him wfith reasonable certaintv 
and precision of the causes for his discharge or to state 
facts that wmuld apprise appellant of the issues he was to 
meet. Appellant also alleged that the charges w T ere numer- 

1 The Statement of Charges are set forth in Argument III, pp. 
12-25. 

2 On November 21, 1952 appellant had filed a complaint for a 
declaratory judgment and for a mandatory injunction. This was 
amended by the complaint filed December 22, 1952, which is in¬ 
volved in the present proceeding. 
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ous and varied and cast upon him a burden of proof which 
he could not meet unless facts, specifications and details 
were stated. It was admitted by appellant that he had not 
exhausted his administrative remedies. (J. A. 5A-6A, 9A.) 

In the second portion of his complaint (J. A. 7A-8A, R. 
30-32), appellant alleged that J. Stanley Baughman, who 
made the decision dismissing appellant, was personally 
interested in the prosecution of the charges and also was 
personally biased and prejudiced against him. Further, 
it was alleged that Baughman was acting as accuser, 
prosecutor, and judge. 

Appellant asked the court, among other things, to adjudge 
that the charges do not set forth reasons specifically and 
in detail and violate the provisions of Section 14 of the 
Veterans’ Preference Act; that they do not present an issue 
of fact and did not justify the discharge; that the letter 
delivered July 24,1952 and the affidavit sworn to September 
9, 1952, showed interest, bias and prejudice on the part of 
Baughman; that the Civil Service Commission be enjoined 
and restrained during the pendency of this action from 
holding a hearing upon the appeal and that appellant be 
restored to his employment as of September 19, 1952 with 
full rights and pay as of that day. (J. A. 8A-9A, R. 32). 
(No. 11980). On January 12,1953, appellant filed a similar 
complaint requesting similar relief against Frances Perkins, 
as Acting Chairman of the Civil Service Commission (J. A. 
9A-14A, R. 34-39). (No. 11981). 

On January 30, 1953, the Government filed a motion to 
dismiss on the ground that both complaints failed to state 
a claim upon which relief could be granted. Appellant, on 
April 21, 1953, filed a cross-motion for summary judgment 
and an opposition to the Government’s motion to dismiss. 

These motions came on for a hearing in the District Court 
on May 4, 1953. The Court entered an order in each case 
granting the motion of the Government to dismiss for the 
reason that the complaints failed to state a claim upon 
which relief could be granted. (J. A. 64A). From the orders 
dismissing the complaints, appellant filed notices of appeal. 
(J. A. 65A). These cases have been consolidated for the 
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purpose of briefs and argument by order of this Court dated 
November 13,1953. 

STATUTE INVOLVED 

Section 14 of the Veterans’ Preference Act, 5 U. S. C. 863 
provides: 

No permanent or indefinite preference eligible, who 
had completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap¬ 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ¬ 
ing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc¬ 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment 
can be imposed), stating any and all reasons, specifi¬ 
cally and in detail, for any such proposed action; such 
preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, and 
for furnishing affidavits in support of such answer, and 
shall have the right to appeal to the Civil Service Com¬ 
mission from an adverse decision of the administrative 
officer so acting, such appeal to be made in writing 
within a reasonable length of time after the date of 
receipt of notice of such adverse decision: Provided, 
That such preference eligible shall have the right to 
make a personal appearance, or an appearance through 
a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by the 
Civil Service Commission; after investigation and con¬ 
sideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and recommenda¬ 
tions to the proper administrative officer and shall send 
copies of the same to the appellant or to his designated 
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representative, and it shall be mandatory for such 
administrative officer to take such corrective action as 
the Commission finally recommends: Provided further, 
That the Civil Service Commission may declare any 
such preference eligible who may have been dismissed 
or furloughed without pay to be eligible for the provi¬ 
sions of section 864 of this title. (June 27,1944, c. 287, 
Sec. 14, 58 Stat. 390.) 

SUMMARY OF ARGUMENT 

I 

Appellant, having failed to exhaust his administrative 
remedies, is without standing to contest his discharge. 

II 

Appellant’s allegations that the President of the Federal 
National Mortgage Association was biased and prejudiced 
against him does not state a cause of action. 

III 

The charges were sufficiently specific to comply with the 
requirements of Section 14 of the Veterans’ Preference Act. 

IV 

Appellant is foreclosed from contending that he did not 
Teceive the “reasons” for his discharge. In any event he 
was so informed. 

V 

The evidence submitted by appellant was considered by 
the proper official. 

I 

Appellant Having Failed to Exhaust His Administrative Reme¬ 
dies Is Without Standing to Contest His Discharge 

Appellant admits, both in his brief (Br. p. 38), and in 
his complaints (J. A. 6A, 9A, 11 A, 14A) that he failed to 
exhaust his administrative remedies. Therefore, his actions 
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are premature. Section 14 of the Veterans’ Preference Act 
of 1944, 5 U. S. C. Section 863, upon which appellant relies, 
provides a detailed and complete administrative remedy, 
by way of appeal to the Civil Service Commission, for cases 
involving alleged infringement of rights under that Section. 
There was no reason to resort to the courts rather than 
to proceed with his administrative remedy. The lower 
court therefore properly dismissed the complaints as to 
do otherwise would violate the well-settled rule that there 
must be an exhaustion of administrative remedies before 
recourse may be had to the courts. Myers et al. v. Bethle¬ 
hem Shipbuilding Corp., 303 U. S. 41, 50-51 (1938); Federal 
Power Commission v. Edison Co., 304 U. S. 375 (1938); 
Macauleyw Waterman S.S. Corp., 327 U. S. 540, 543, 545, 66 
S. Ct. 712,90 L. Ed. 839 (1946); Aircraft & Diesel Equipment 
Corp. v. Hirsch et al., 331 U. S. 752, 767, 67 S. Ct. 1493, 91 
L. Ed. 1796 (1947); Hammond v. Hull et al., 131 F. 2d 23, 76 
U. S. App. D. C. 301 (1942), cert, denied, 318 U. S. 777; Red 
River Broadcasting Co., Inc. v. Federal Communications 
Commission, 98 F. 2d 282, 284, 287, 69 App. D. C. 1, 3, 6 
(1938); Smith v. Duldner, 175 F. 2d 629 (6th Cir. 1949); 
Randolph v. United States, 69 F. Supp. 156 (S. D. Tex. 
1946), affirmed, 158 F. 2d 787 (5th Cir. 1946), cert, denied, 
330 U. S. 899. In Myers v. Bethlehem Corporation, supra 
at 50-51 the Supreme Court referred specifically to this 
problem. Speaking through Mr. Justice Brandeis, the 
opinion held: 

* # • So to hold would, as the Government insists, in 
effect substitute the District Court for the Board as the 
tribunal to hear and determine what Congress declared 
the Board exclusively should hear and determine in 
the first instance. The contention is at war with the 
long settled rule of judicial administration that no 
one is entitled to judicial relief for a supposed or 
threatened injury until the prescribed administrative 
remedy has been exhausted. (Footnote omitted) 


And likewise in Aircraft & Diesel Corporation v. Hirsch, 
supra , the Supreme Court said: 

The very purpose of providing either an exclusive 
or an initial and preliminary administrative deter¬ 
mination is to secure the administrative judgment 
either, in the one case, in substitution for judicial 
decision or, in the other, as foundation for or per¬ 
chance to make unnecessary later judicial proceedings. 
Where Congress has clearly commanded that admin¬ 
istrative judgment he taken initially or exclusively, 
the courts have no lawful function to anticipate the 
administrative decision with their own, whether or 
not when it has been rendered they may intervene 
either in presumed accordance with Congress ’ will or 
because, for constitutional reasons, its will to exclude 
them has been exerted in an invalid manner. To do 
this not only would contravene the will of Congress 
as a matter of restricting or deferring judicial action. 
It would nullify the congressional objects in pro¬ 
viding the administrative determination. (Emphasis 
supplied) 

In Leeds v. Russell et al., 101 F. Supp. 481 (S. D. N. Y. 
1951) an action was brought against the Regional Director 
of the Second United States Civil Service Region and others 
for a judgment declaring that the action of the defendants 
in separating plaintiffs from their employment violated 
provisions of the Veterans’ Preference Act. This action 
was initiated by the plaintiffs prior to their exhausting of 
their administrative remedies. The court held: 

Although it has been held in this District that the 
court may enjoin administrative action dismissing an 
employee notwithstanding that an administrative ap¬ 
peal is pending, for the purpose of preserving the 
judicial remedy, because the injunction would not 
interfere with pending administrative appeals, and 
this court would have no power to reinstate the em¬ 
ployee after his dismissal, Reeber v. Rossell, supra, 
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it is only wnder the most unusual circumstances that a 
court will enjoin administrative action while an ad¬ 
ministrative appeal is pending or available. Sec Air¬ 
craft & Diesel Corp. v. Hirsch, 331 U. S. 752, 773-774, 
67 S. Ct. 1493, 91 L. Ed. 1796; Bremer v. Waldin, D. C., 
79 F. Supp. 506. 

Xor can it be said that wrongful separation of plain¬ 
tiffs from their employment would cause them irrepara¬ 
ble harm. In any case, they can bring an action for rein¬ 
statement in the District Court for the District of 
Columbia which has power to grant mandamus, and 
the Court of Claims can determine all damage the 
plaintiffs sustained by reasons of any wrongful re¬ 
moval. (Emphasis supplied) 

Here there are no “most unusual circumstances” which 
justify the intervention of the courts prior to the exhaustion 
of administrative remedies. Thousands of employees are 
discharged from Government service each year. Few were 
discharged for more cause. 

Appellant’s attempt to disregard the provisions of the 
statute providing for an administrative remedy by resorting 
to the courts, if permitted, -would lead to the swamping of 
the courts by persons who belong before administrative 
tribunals. See United States v. Sing Tuck, 194 U. S. 161, 
170 (1904). Such a practice should not be countenanced. 

II 

Appellant’s Allegation That the President of the Federal Na¬ 
tional Mortgage Association Was Biased and Prejudiced 

Against Him Does Not State a Cause of Action 

The court below dismissed both complaints (J. A. 64A) 
which alleged in part that the President of the Federal 
National Mortgage Association was biased and prejudiced 
against appellant. (J. A. 7A, 8A, 11 A, 12A). This ruling 
was proper, as such an allegation does not state a cause of 
action. 

Appellant’s only rights are those granted to him by stat- 



ute. A federal employee has no intrinsic right to employ¬ 
ment or any right to be retained in the position which he 
occupies unless there is statutory authority therefor. In 
other words, absent any requirement of statute as to who 
should be dismissed and how, the United States is as free 
as any other employer to dismiss its workers, and no ap¬ 
peal lies to the courts unless there is a showing of a viola¬ 
tion of a statutory right. Williams v. Cravens, — U. S. 
App. D. C. —, 210 F. 2d 874 (February 25, 1954); Ward v. 
Anderson, — U. S. App. D. C. —, 208 F. 2d 48 (1953); Levy 
v. Woods, 84 U. S. App. D. C. 138, 139, 171 F. 2d 145, 146 
(1948); Carter v. Forrestal, 85 U. S. App. D. C. 53, 175 
F. 2d 364 (1949), cert, denied 338 U. S. 832 (1949); Levine 
v. Farley, 70 App. D. C. 381, 107 F. 2d 186 (1939); Asher v. 
Forrestal, 71 F. Supp. 470 (D. C. D. C. 1947). Perhaps the 
most thorough discussion of the whole question is to be 
found in Bailey v. Richardson, 86 U. S. App. D. C. 248, 182 
F. 2d 46, (1950), affirmed, 341 U. S. 918 (1951). Among 
other things this court said (86 U. S. App. D. C. at 253, 258): 

Even in normal times and as a matter of ordinary 
internal operation, the ability, integrity and loyalty of 
purely executive employees is exclusively for the execu¬ 
tive branch of Government to determine, except insofar 
as the Congress has a constitutional voice in the matter. 
All such employees hold office at the pleasure of the 
appointing authority; again except only for statutory 
limitations. 

• •••••• 

If dismissal from the classified civil service requires 
judicial process, all the cases noted in the footnote 
below, and many others, were erroneously decided, 
because they all upheld dismissal without such pro¬ 
cedure. 

In the last place, even if there were no decided cases 
upon the point, we would not think that the Constitu¬ 
tion meant that the President could not dismiss a sub¬ 
ordinate executive employee without the judicial pro¬ 
cedure required by the Sixth Amendment. The funda- 
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mental concept of the division of powers, and so of 
responsibilities, does not, in our opinion, permit the 
conclusion that the President cannot remove an em¬ 
ployee in the executive branch without referring the 
matter to the judicial branch. And the long history of 
the controversy concerning removal from public office, 
beginning with the First Congress, cannot be read so 
as to permit that conclusion. (Footnotes omitted) 

As is made clear in Bailey , allegations of bias, prejudice 
and unfairness are immaterial and afford no basis to the 
court for the exercise of jurisdiction (86 U. S. App. D. C. 
at 266): 

The line of cases in which the court has said that 
courts will not review the action of executive officials 
in dismissing executive employees, except to insure 
compliance with statutory requirements, is unvaried. 
As early as 1904, this court said that the rule had been 
announced so many times as not to require citation of 
authority. In Levy v. Woods we said, quoting the 
Court of Claims, ‘The allegations that the plaintiff was 
innocent of the charges preferred against him • * • 
and that the investigation which resulted in his removal 
was biased, prejudiced, and unfair, are immaterial.’ 

Or, as said by the Court of Claims in Golding v. United 
States, 78 Ct. Cl. 682, 685 (1934): 

The allegations that the plaintiff was innocent of the 
charges preferred against him, that his removal was 
the result of a concerted action bv certain individuals 
and officials who had entered into a conspiracy to cause 
his removal, that his removal was based on perjurious 
statements obtained through duress and undue influ¬ 
ence, and that the investigation which resulted in his 
removal was biased, prejudiced, and unfair, are im¬ 
material. It is not within the jurisdiction of the court 
to inquire into the guilt or innocence of the plaintiff as 
to the charges upon which he was removed from office. 
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The opinion in Bailey v. Richardson, supra, and Golding 
v. United States, supra, constitute only two of the more 
thorough discussions in a long line of consistent decisions. 
Expressions of similar effect are found in the Supreme 
Court as well. For example, in Keim v. United States, 177 
U. S. 290, 44 L. Ed. 774, 20 S. Ct. 574 (1900), the Court re¬ 
fused to review a claim by the plaintiff that he was im¬ 
properly discharged for inefficiency, saying the courts had 
no authority to make such a review and citing the case of 
Decatur v. Paulding, 14 Pet. 497, 515 (1840), where the 
court said: 

The interference of the courts with the performance 
of the ordinary duties of the executive departments of 
the government would be productive of nothing but 
mischief; and we are quite satisfied that such a power 
was never intended to be given to them. 

One of the most recent expressions of this same principle 
by this Court appears in Deviny v. Campbell, 90 TJ. S. App. 
D. C. 171,194 F. 2d 876 (1952), where the Court said: 

The selection and retention or discharge of em¬ 
ployees in the executive branch of the government is 
peculiarly within the powers of the executive, under 
congressional direction or limitation. We do not find 
that any statutory prescriptions or any provisions of 
the applicable administrative regulations were violated 
in this matter. 

It is thus clear that appellant has no right to employment 
except as secured by statute and the courts are limited in 
their review of the action of agencies to a determination of 
whether or not the procedures prescribed by statute have 
been followed. The courts have no concern with either 
allegations of bias or prejudice, or, the question of whether 
or not the discharge is for the good of the service. Thus, 
determinations such as this are entirely for the agency in¬ 
volved and upon review by the Civil Service Commission. 
Therefore, those portions of the complaints alleging bias 
on the part of the President of the Federal National Mort¬ 
gage Association did not set forth a claim upon which relief 
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could be granted and the lower court properly dismissed 
them. 

Ill 

The Charges Were Sufficiently Specific to Comply With the 
Requirements of the Statute 

Appellee does not, nor can he properly, challenge the ulti¬ 
mate factual findings and determination of the Federal 
National Mortgage Association that he was guilty of the 
charges against him. Under the fixed rule, established by 
a host of decisions from which there has been no deviation, 
the courts will not intervene in the internal administration 
of the Executive Branch of the Government, or review or 
retry the merits of the charges, or the factual basis for the 
administrative determination. The courts, at most, will 
determine only whether there was compliance with statu¬ 
tory procedural requisites relating to dismissals. Keim v. 
United States, 177 U. S. 290 (1900); Eberlein v. United 
States, 257 U. S. 82,42 S. Ct. 12, 66 L. Ed. 140 (1921); Bailey 
v. Richardson et al., 86 U. S. App. D. C. 248; 182 F. 2d 46 
(1950), affirmed by an equally divided court, 341 U. S. 918 
(1951), Carter v. Forrestal, et al., 85 U. S. App. D. C. 53, 
175 F. 2d 364, cert, denied 338 U. S. 832 (1949). See also 
Argument II, and the cases cited therein. 

In the instant cases appellant contends that Section 14 of 
the Veterans’ Preference Act was violated in that he was 
not given reasons, specifically and in detail as required by 
the statute. However, it is not necessary that all the rea¬ 
sons or charges comply with the statute. If any one of the 
reasons, or a part thereof, was specific, the action of the 
lower court in dismissing the complaint was proper. See 
Williams v. Cravens, — U. S. App. D. C. —, — F. 2d — 
(1954); Deviny v. Campbell, 90 U. S. App. D. C. 171,173-174, 
194 F. 2d 876 (1952); Williapoint Oysters v. Ewing, 174 
F. 2d 676, 691 (1949), cert, denied 338 U. S. 860. But here 
it is not necessary for the Government to rely upon this rule 
as all of the charges were understood by appellant and com¬ 
plied with the statute. 

The charges or reasons in the instant case do not involve 
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dereliction which is possibly criminal in character. They 
involve improper conduct toward office personnel; im¬ 
proper use of Government Office space and property; im¬ 
proper use of Government personnel; improper absences 
from the office; and, refusal to respect authority of su¬ 
periors. Appellant admits that these charges are not 
•criminal in character. In his affidavit filed December 23, 
<1953, in support of a motion for leave to submit a type¬ 
written brief and appendix, appellant states that “The 
charges do not involve criminal or immoral conduct.” Con¬ 
sequently, the language of this Court in Williams v. 
Cravens, supra, is applicable. This Court said: 

The situation here is clearly to be distinguished from 
such cases as Money v. Anderson, Manning v. Stevens, 
and Deak v. Pace where the “charge” involved w’as one 
of dereliction, possibly criminal in character. In those 
cases, the statements of the charges were too vague to 
inform the employees with reasonable certainty of the 
causes for their proposed removal. * * * [Here] in 
light of all the circumstances, they [the charges] fur¬ 
nished appellant with sufficient information to prepare 
his defense. 

After careful review of the entire record in the case, 
we are satisfied that the action of the Administrator 
was not arbitrary or capricious and did not violate 
procedural provisions of law’. Accordingly, the judg¬ 
ment of the District Court is Affirmed. 

Further, in the instant case, appellant answered the 
charges by filing a fifty-nine page affidavit with exhibits 
which totaled some twenty-eight pages. In his affidavit and 
his exhibits he admits, denies and explains the allegations. 
Obviously, therefore, the charges were specific enough for 
him to answer. In Mulligan v. Dunlap, 108 F. Supp. 296 
(D. C. D. C. 1952) the court said: 

Plaintiff first asserts that the charges w’ere not set 
forth in sufficient detail. The regulations of the Civil 
Service Commission, Title 5, Code of Federal Regula- 
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tions 9. 102(a) (1) (1949 Ed.) provide, inter alia, that 
“the notice shall set forth specifically and in detail the 
charges preferred against him.” I believe the letter 
which plaintiff received (defendants’ exhibit i£l) sub¬ 
stantially met this requirement. The fact that plaintiff 
fully understood the nature of the specific charges is 
clearly indicated by his letter of reply (defendants’ 
exhibit #2). He specifically denied that he received 
from certain individuals , whom he conceded informed 
him they were gamblers, any fee , gift or other gratuity 
for assisting them in the preparation of their returns. 
Thus there was raised a controverted issue of fact for 
the Commissioner to determine. Plaintiff relies upon 
certain language in the case of Deak v. Pace, 88 U. S. 
App. D. C. 50, 185 F. 2d 997, 998. But the Court of 
Appeals limited its decision to the facts involved in that 
case. The Court expressly said it was not laying down 
a general rule; that what might constitute full informa¬ 
tion in one case might be ‘irrelevant to the circum¬ 
stances of other cases.’ 

The requirement that the reasons for discharge he in 
writing is to afford the person charged a fair chance 
to defend himself. Deak v. Pace, supra. Standards of 
an indictment are not required to be met in preferring 
charges against an eynployee under these Civil Service 
Rules. Bailey v. Richardson, 86 U. S. App. D. C. 248, 
261, 182 F. 2d 46, affirmed 341 U. S. 918, 71 S. Ct. 669, 
95 L. Ed. 1352. (Emphasis supplied). 

Although this court reversed on grounds not before the 
District Court, the decision (211 F. 2d at 29) states the 
“issues raised below were correctly decided.” Conse¬ 
quently the language of the District Court quoted above is 
-controlling. 

Keeping these propositions of law in mind, an examina¬ 
tion of the “charges” or “reasons” in the instant cases 
reveals compliance with the statute. 

Charge I (Improper Conduct Toward Office Personnel.) 
reads as follows: 




15 


(a) That during the period between November 1950 
and February, 1951, you were at times rude and dis¬ 
courteous and used severe language to the stenog¬ 
rapher who was assigned you; and on one occasion you 
flew into a rage because she failed to bring her note¬ 
book when you called her, although her desk was only 
ten feet from yours, and used abusive language to the 
extent that she was made to cry and, as a result thereof, 
she complained to the General Counsel and threatened 
to resign unless given another assignment. Subse¬ 
quently she was given another assignment. At that 
time you were told of the complaint made by the stenog¬ 
rapher, and you were warned by the General Counsel 
that such conduct toward office personnel would not be 
tolerated and must not be repeated. You stated there 
would be no repetition of such conduct. 

This charge is sufficiently detailed and specific to meet 
the requirements of the Veterans’ Preference Act. 5 
TJ. S. C. § 863. The test of the adequacy of the “reasons” 
is a personal test. Here the charge informed appellant 
“specifically and in detail, [of] the charges preferred 
against him.” And appellant’s affidavit which was incor¬ 
porated and made a part of the complaints (R. 30, 37) shows 
that he was so informed. In that affidavit he recalls the 
incident when his secretary came to his desk without her 
notebook but he states that he did not swear at her but only 
said “I don’t want to have to tell you again to bring your 
book with you when I buzz” (R. 52). Appellant denies that 
he was warned by the General Counsel and denies that 
he stated that there would be no repetition (R. 52). See 
Mulligan v. Dunlap, supra. And it is apparent that the 
charge informed appellant the place where these acts are 
alleged to have occurred (his office); the other party in¬ 
volved (his stenographer); and the conduct (rude, dis¬ 
courteous actions and severe language). 

The acts charged here were continuing in nature. The 
nature of this charge prevented it from containing the 



exact dates, although it was alleged to have occurred be¬ 
tween November 1950 and February 1951. There is no 
requirement that the charge be as specific as an indictment, 
especially where the conduct charged is not criminal in 
nature. Appellant knew what w*as alleged. Charge I (a) 
complies with the statute. Therefore, the decision of the 
lower court should be affirmed. Williams v. Cravens, supra; 
Deviny v. Campbell, supra. 

Charge I (b) reads as follows: 

(b) That during the period between February 1951 
and June 1952, your attitude toward the second stenog¬ 
rapher assigned to assist you was on numerous occa¬ 
sions distasteful and unpleasant, insulting, rude, harsh, 
and abrupt, notwithstanding your having previously 
been warned as to such conduct. You frequently lost 
your temper, and on two occasions became so enraged 
that you threw a small telephone book toward her and 
hit her desk. You threw papers to the floor at one 
time -when the lawyer sharing your office asked the 
stenographer to do some work for him. On various 
occasions vou knocked on vour desk without calling 
your stenographer and said “Take thisor “Do 
this!” On other occasions you said to her “You come 
over here and vou come fast!” Once vou veiled at 

tt i » 

her and said if she didn’t like the way things were done 
in vour office she knew what she could do. On other 
occasions you swore at her when she passed on to you 
a telephone number that had been given her errone¬ 
ously by saying “God damn it to hell, why can’t you 
do things right.” 

That as a result of your conduct the stenographer 
became so upset and disturbed she was made to cry on 
various occasions; and finally in June 1952 this second 
stenographer also threatened to resign her Govern¬ 
ment position unless given another assignment, which 
-was done in order to retain her services. 

That you have been critical and arrogant toward 
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your co-workers in that when they have in good faith 
disagreed with you on some point of law, you have 
called them “ignoramus” or “imbecile.” 

This charge directed appellant’s attention to the fact 
that his attitude toward the second stenographer assigned 
to assist him was on numerous occasions, between February 
of 1951 and June of 1952, distasteful, unpleasant, insulting, 
rude, harsh and abrupt; that on two occasions he threw 
a small telephone book toward her which hit on her desk; 
that he used strong language and swore at her saying 
“God damn it to hell, why can’t you do things right”; and 
also called co-workers who disagreed with him on points 
of law an “ignoramus” or an “imbecile.” Furthermore, 
this charge informed appellant that the actions took place 
in his office and that the parties involved were his second 
stenographer and his co-workers (attorneys). 

Appellant’s voluminous answer to this charge (some 18 
or 19 pages of legal sized paper) illustrates his complete 
familiarity with the events involved. Mulligan v. Dunlap , 
supra . 

Appellant apparently states that the telephone book 
which he threw at his secretary was an “interoffice tele¬ 
phone directory, a pamphlet of a few pages with paper 
covers” (R. 55) but later on in his affidavit he denied 
throwing such a book (R. 68). Appellant denies that his 
second secretary threatened to resign because of his con- 
duct, but contends that she was only temporarily reassigned 
because the General Counsel had a backlog of vrork (R. 
60-61). Although appellant denies that he called his co¬ 
workers either an “ignoramus” or an “imbecile” (R. 73) 
he admits that his secretary told him that he not onlv called 
Mr. Gordon an “imbecile,” but that he had said “God damn 
it to hell” to her (R. 67). Appellant admits that he may 
have been short and abrupt with his second secretary on 
occasions but he denies that he was insulting, rude or dis¬ 
courteous. Appellant denies that he threw papers on the 
floor but contends that after a discussion with a co-worker 


concerning the use of the secretary he “tossed the papers 
onto the desk” and “The papers fell to the ground” (R. 
68-69). Finally, appellant denies that he ever knocked on 
his desk and said, “do this” or “take this” (R. 69). 

It is therefore apparent that appellant was quite familiar 
with most, if not all, of the incidents referred to in the 
charge. Of course it was not possible for the charges to 
contain the exact dates of the charges as the misconduct 
charged "was of a continuing nature and daily records were 
not kept. The charge informed him of the reason and he 
was able to answer. And it must be remembered that 
this “charge” was not one involving dereliction which 
might be criminal in character. The case is therefore dis¬ 
tinguishable from Money v. Anderson , 3 4 Manning v. Stevens, A 
and Deak v. Pace . 5 See Williams v. Cravens, supra. 

It is therefore submitted that this charge complied with 
the statute. 

Charge II (Improper Use of Government Office and 
Property) provides: 

(a) That during the period between November 1950 
and February 1951, you were assigned Government 
office space, including miscellaneous office supplies 
and equipment, and the services of a Government 
stenographer to carry on and perform your official 
duties for the Association. 

During that period you improperly used the office 
and its miscellaneous supplies and equipment by re¬ 
quiring the stenographer to type your personal letters, 
or letters other than official letters, on Government 
typewriters, and to use Government stationery and 
other supplies and equipment. 

(b) That during the period between February 1951, 
and June 1952, you were assigned Government office 
space, including miscellaneous office supplies and equip¬ 
ment, and the services of a Government stenographer 


3 — U.S. App. D.C. — 208 F. 2d 34 (1953). 

4 — U.S. App. D.C. — 208 F. 2d 827 (1953). 

e 90 U.S. App. D.C. 50, 185 F. 2d 997 (1953). 


to carry on and perform your official duties for the 
Association. That beginning in the summer or fall of 
1951 and extending for a period of over six months and 
ending in the spring of 1952, a house was being con¬ 
structed for your personal account. 

During the foregoing periods and particularly while 
the house was in process of construction and immedi¬ 
ately prior thereto, you improperly used the office and 
its miscellaneous equipment,' including telephones, 
typewriters, file folders, stationery, filing cabinets, 
and other supplies and equipment by making and 
receiving numerous telephone calls concerning your 
personal business; and by requiring your stenographer 
to type personal letters for you, to keep personal books 
and records for you, and to make personal telephone 
calls for you. 

The first part of this charge directs appellant’s attention 
to the period of November 1950 to February 1951, during 
which period he used the office and its miscellaneous sup¬ 
plies and equipment by requiring his stenographer to type 
personal letters on Government typewriters, and to use 
Government stationery and other supplies and equipment. 
Again appellant filed a voluminous answer which illustrated 
his complete familiarity wfith the charge (R. 74-88).° We 
submit that the charge is wholly sufficient. It is true that 
the exact date is not given for each letter that was written, 
but since this is a continuing type of offense it would be 
impossible for any government department to have done 
more. 

Charge II (b) directs appellant’s attention to that period 
of time between February 1951 and June 1952, and more 
particularly to the six month period when appellant was 
building a house during which time appellant was charged 
with making improper use of office equipment, including 
telephones, typewriters, file folders, stationery, filing cab- 

0 These pages of his answer also cover charges 2 (b) and all of 
charge III. 
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inets and other supplies by making and receiving numerous 
telephone calls concerning his personal business; and by 
requiring his stenographer to type personal letters and to 
keep personal books and records for him. As is true in 
the rest of the charges appellant knew what he was charged 
with and he answered fully. And this charge is of a con¬ 
tinuing nature. Consequently it was impossible, as a 
practical matter, for the charge to have been more specific. 
It is submitted that this charge complied with the statute. 

Charge III (Improper Use of Government Personnel). 

(a) That during the period between November 1950 
and February 1951, you improperly used the services 
of the Government stenographer who was assigned to 
assist you by requiring her to write personal letters for 
you and to sort various personal invoices, bills, and 
other papers, all during official Government working 
hours. 

(b) That during the period between February 1951 
and June 1952, and particularly while the house was 
under construction and immediately prior thereto, and 
during official hours of business, you improperly used 
the services of the Government stenographer who was 
assigned to assist you, in the following respects: 

1. You required her to make numerous telephone 
calls concerning your personal business to supply 
houses and stores selling building materials and sup¬ 
plies; and to your architect and to contractors. 

2. You required her to write letters and address 
envelopes to contractors and supply houses concern¬ 
ing bids, estimates, prices, and other matters, all 
relating to your personal business. 

3. You required her to set up and maintain per¬ 
sonal correspondence files for you, and files for bids 
and estimates. 

4. You required her to prepare personal checks 
and maintain personal check book and records for 
you. 


5. You required her on numerous occasions to 
leave the Government office and building where she 
was employed to take care of personal business for 
you, including errands to put coins in the parking 
meters where your personal car was parked on the 
street 

That the improper use of the stenographer, as set 
out above, particularly during the time the house was 
under construction, required her to devote practically 
three-fourths of her time to your personal work, leav¬ 
ing only approximately one-fourth of her time avail¬ 
able for her Government duties. That during such 
period you frequently interrupted this stenographer 
while she was performing some official work for an¬ 
other lawyer who shared your office space, and required 
her to attend to your personal business and to delay 
completion of such official work, and such official work 
was frequently delayed and postponed as a conse¬ 
quence thereof. 

Charge III (a) is self-explanatory. Appellant under¬ 
stood what was alleged and in answer, he states that during 
the period from November, 1950 to February, 1951 (a 
four-month period), his stenographer typed only three 
letters (R. 76); that the filing of bills is a trivial matter 
for he had but a few bills at the time (R. 77). Appellant 
further contends that the personal work done by his stenog¬ 
rapher did not interfere with any of her official duties (R. 
77). In the circumstances of this case, this charge has 
a definite setting; appellant was fully aware of the nature 
of the charge in intimate detail. It is submitted that this 
charge informed appellant of the reason for the proposed 
adverse action against him specifically and in detail as 
required by the statute. 

Charge III (b) supplies appellant with other reasons 
“specifically and in detail” as required by the statute. 
Appellant’s attention was directed to that period of time 
between February 1951 and June 1952, and particularly 
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while the house was under construction and immediately 
prior thereto, when during official business hours he im¬ 
properly used the services of a Government stenographer 
who was assigned to assist him in several respects. 

First: He required her to make numerous telephone calls 
concerning his personal business to supply houses and to 
stores selling building materials and supplies, and to his 
architect and to contractors. Appellant knew what was 
alleged. He answered this allegation in detail (R. 7S-80). 
He denied that his stenographer made numerous telephone 
calls to supply houses and stores selling building materials 
and supplies; and to his architect and contractors, but 
states that such calls averaged three per day. He admits 
that most of these calls were in conjunction with the build¬ 
ing of his home. 

Second: He required his stenographer to write letters 
and address envelopes to contractors and supply houses 
concerning bids, estimates, prices and other matters, all 
relating to his personal business. Appellant denied this 
charge. (R. 80). 

Third: Appellant required his stenographer to set up 
and maintain personal correspondence files and also files 
for bids and estimates. Appellant admitted that the 
stenographer typed and filed in a personal file certain per¬ 
sonal letters. (R. 80-81). 

Fourth: Appellant required his stenographer to prepare 
personal checks and maintain personal check books and 
records for him. Appellant denied that his stenographer 
maintained his personal check book or records but admitted 
that she did make out some checks (R. 81). 

Fifth: Appellant’s attention was directed to the fact that 
he had required his stenographer on numerous occasions 
to leave the Government office and building where she was 
employed in order to take care of personal business for ap¬ 
pellant. Appellant admits part and denies part of this 
allegation. (R. 82-83). 

The third charge also informs appellant that he is charged 
with improper utilization of the stenographer, particularly 
during the time the house was under construction (a six 
month period) by requiring her to devote practically three- 
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fourths of her time to his personal work and with frequently 
interrupting this stenographer while she was performing 
some official work for another lawyer who shared his office 
space. Appellant denied the truth of this charge. (R. 86-88). 

This charge clearly meets the requirements of the statute 
(5 U. S. C. § 863) as to specificity. Appellant was able to 
answer each and every allegation. See Mulligan v. Dunlap, 
supra. 

And the situation is distinguishable from such cases as 
Money v. Anderson, supra, Manning v. Stevens, supra and 
Deak v. Pace, supra, where the “charge” involved was one 
of dereliction, possibly criminal in character. Williams v. 
Cravens, supra. Charge III (a) charges appellant with 
improperly using his stenographer for certain specific pur¬ 
poses, during a four months period. The nature of the 
charges make it impossible for each and every separate 
incident to be spelled out in detail. Little more could have 
been done. Charge 111(b) spells out in detail how he im¬ 
properly used his stenographer during the period from 
February 1951 to June 1952. It sets forth five separate and 
distinct acts that appellant’s stenographer was required to 
do for him which were improper. Each actually is a sepa¬ 
rate act, each was answered by appellant. Furthermore, it 
is alleged in this charge that during this period, particu¬ 
larly during the time the house was under construction, 
appellant required his secretary to devote practically three- 
fourths of her time to do his personal work. This charge 
could not he much more specific and detailed. Appellant 
had previously been charged (III (b) 1-5) with five things 
he required his stenographer to do which were improper. 
Now he is charged with using her for his personal affairs, 
during a specific period (particularly when his house was 
being built) practically three-fourths of the time. Under 
the circumstances of this case, this charge clearly complies 
with the statute. 

Charge IV. (Improper Absences from Office) 

That during the period of six or more months while 
your house was under construction, you frequently 
absented yourself from your office during official work- 
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ing hours at least two or more hours at various times 
daily, without permission and without leaving word of 
where you were going. You failed to submit the re¬ 
quired leave slips for such absences, nor did you ac¬ 
count for or explain the reasons for such absences. 

Appellant admits that he took time without submitting 
the required leave cards (R. 89). And he is aware of the 
period involved as he claims not only to have done such acts 
during the time the house was under construction but also 
before and after that period. (R. 89). Appellant was 
therefore informed of the act charged. 

Charge V. (Refusal to Respect Authority of Superiors.) 

That during the period between April 1951 and April 
1952 you were frequently resentful of the authority of 
your immediate superiors to the point of insubordina¬ 
tion. Almost consistently you adopted an argumenta¬ 
tive attitude when your superiors expressed any dis¬ 
agreement with the conclusion you reached on any 
matters and plainly showed and expressed resentment 
to any suggestion for change or further research. On 
one occasion, involving preparation of a legal instru¬ 
ment, you were unwilling to make a change suggested 
by your superior, as Assistant General Counsel, and he 
was forced to order you to make such change. On 
another occasion you had been requested by an Assist¬ 
ant General Counsel to write a letter which subse¬ 
quently did not meet with the approval of the Assistant 
General Counsel. When he suggested a change, you 
informed him if he did not like the way you had pre¬ 
pared the letter, he could change it himself or get some¬ 
one else to do so. 

Appellant remembers the incidents involved (R. 103-104), 
and he attempts to explain them. In the circumstances of 
this case, the charge complied with the requirements of the 
statute. 

In summary, it is submitted that, considering the circum¬ 
stances in the instant case, the charges were specific and 
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detailed as required by the statute. The conduct alleged 
was not criminal in nature. See Williams v. Cravens, supra. 
The charges were clearly understood by appellant, as he 
answered in detail (R. 48-108). See Mulligan v. Dunlap, 
supra. It is true that the acts charged were continuing in na¬ 
ture and it was not always possible to allege exact dates, but 
in each charge the place, parties and acts involved were al¬ 
leged with sufficient detail so that appellant did, in fact, 
know what incidents were being referred to. Some of the 
charges could not have been any more specific. The charges 
need not be set forth as specific and in detail as is required 
in an indictment. For the foregoing reasons it is submitted 
that the charges complied with Section 14 of the Veterans’ 
Preference Act. 

TV 

Appellant Is Foreclosed from Contending That He Did Not 
Receive “Reasons” for His Discharge. In Any Event He Was 
So Informed 

The instant cases are before this Court after the District 
Court granted appellee’s motion to dismiss. In his com¬ 
plaints, which were dismissed, appellant did not allege that 
he did not receive reasons for his discharge. Since the issue 
(of whether or not he received reasons for his discharge) 
was not raised by appellant’s complaints, he cannot now 
raise it for the first time. The instant contention is there¬ 
fore not before the court. 

But it seems apparent that this contention is without 
merit in any event, since appellant was informed by letter 
dated September 19, 1952, as follows: 

You have previously been informed that the state¬ 
ment of charges of July 14, 1952, delivered to and re¬ 
ceived by you on that date, constituted notice of pro¬ 
posed adverse action, in accordance with Section 14 of 
the Veterans’ Preference Act of 1944; and that the 
proposed adverse action was discharge. Under date 
of September 10, 1952, you were notified that the pro¬ 
posed effective date of the proposed adverse action had 


been extended to September 19, 1952, at the close of 

business on that dav. 

¥ 

Your answer, filed September 9, 1952, and other affi¬ 
davits and exhibits, and all other memoranda and evi¬ 
dence submitted by you, have had careful consideration 
by me and by the Chairman of the Board. I am author¬ 
ized to notify you that the decision is that the charges 
are sustained, and that your discharge will he for such 
cause as will promote the efficiency of the service, as 
provided in Section 14 of the Veterans’ Preference Act 
of 1944, as amended. (J. A. 60A). (Emphasis sup¬ 
plied). 

Thus, appellant was notified that all the charges against 
him were sustained. And he understood this as in his com¬ 
plaint filed against Baughman he alleged that Baughman 
“found him guilty of the charges”. (J. A. 8). Further¬ 
more, in his motion for a summary judgment appellant 
stated that “The plaintiff (appellant) was found guilty of 
all charges ’ ’. (Emphasis supplied). 

The instant cases do not fall within the rule laid down in 
Mulligan v. Andrews, — U. S. App. D. C. —, 211 F. 2d 28 
(1954,) where this Court held that the requirement of “rea¬ 
sons” for removal was not satisfied. In that case appellant 
was only notified that “the conclusion has been reached that 
the evidence is such as to show your unsuitability for con¬ 
tinuance in the Internal Revenue Service.” (Emphasis 
added.) As pointed out hereinabove, appellant was notified 
of the “reasons” for his discharge and his own acts show 
that he understood. Therefore, the instant contention lacks 
merit. 

V 

The Evidence Submitted by Appellant Was Considered by the 

Proper Official 

Appellant contends (Br. pp. 34-37) that the decision to 
discharge him should have been made by J. S. Baughman, 
President of the Federal National Mortgage Association, 7 

7 In another portion of his brief appellant contended that Baugh¬ 
man was biased and prejudiced and should have disqualified him¬ 
self. (Br. pp. 29-34). 
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rather than by Raymond M. Foley, Chairman of the Board 
of the Federal National Mortgage Association. This con¬ 
tention is based on the sole premise that the evidence was 
not considered by Raymond M. Foley (who made the de¬ 
cision discharging appellant) but only by J. S. Baughman 
and that for that reason Mr. Foley could not legally dis¬ 
charge appellant. 

This contention was not argued nor was it raised in the 
District Court. In fact, while appellant now asserts that 
Mr. Foley improperly removed him, his complaints filed in 
the District Court allege that he was dismissed by Mr. 
Baughman (J. A. 7A, 12A). 

In support of his contention that Mr. Foley removed him 
without considering the evidence, appellant cites an extract 
from a memorandum 8 which -was sent from Mr. Baughman 
to Mr. Foley and contained language indicating that Mr. 
Baughman was forwarding a resume of the facts in the 
case to Mr. Foley, so that Mr. Foley could make a decision. 
But appellant cannot say that this same memorandum did 
not also show that Mr. Baughban sent all the evidence to 
Mr. Foley to be used in making his decision. In fact the 
record shows that he did. The letter from Mr. Baughman 
to Mr. Green notifying him of his dismissal (J. A. 60A) 
contained the following: 

Your answer, filed September 9, 1952, and other 
affidavits and exhibits, and all other memoranda and 
evidence submitted by you, have had careful consider¬ 
ation by me and by the Chairman of the Board. 

It thus appears that the Chairman of the Board had all 
the evidence which had been submitted. Consequently, 
appellant’s contention is totally without merit. 


8 Appellant put a portion of the memorandum in the record in 
the form of an affidavit in the lower court. No issue being raised 
at that time in connection with this memorandum the Government 
did not introduce the entire memorandum. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorneys. 
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